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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 19th day of January, 1995

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Dockets SE- 12695
V. SE- 12696
DONALD L. BEDNAR, and
ROBERT C. BEDNAR
Respondent s.

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Adm nistrative Law Judge Ji my Cof f man, issued on
Decenber 17, 1992, following a 2-day evidentiary hearing.' The
| aw j udge di sm ssed an order of the Adm nistrator suspending
respondents' private pilot certificates for 30 days. W grant

t he appeal and affirmthe Adm nistrator's charge that respondents

The initial decision, an excerpt fromthe hearing
transcript, is attached.
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violated 14 C.F.R 47.13(b)(1) and 91.203(a)(2).? W nodify the
sanction, however, to a $500 civil penalty.

The basis for the Adm nistrator's order was his
determ nation that, on April 29, 1991, respondents operated
N6917J, an aircraft owned by Donal d Bednar, when the aircraft had
not been registered and was not carrying a current registration
certificate. According to the Admnistrator, the aircraft had
never been issued a permanent registration.

The Administrator offered a wtness fromthe FAA records
center, Ms. Margo Hearon, who offered details of the process in
this case and generally. She testified that Donal d Bednar's
application for registration had been rejected for failure to pay
the $5 application fee, and that the letter informing himof this
rejection was returned (undelivered) to the FAA by the Postal
Service. She also explained that the tenporary, "pink copy”

registration that was issued in 1985, follow ng recei pt of the

’Section 47.13(b) (1) reads:

(b) No person may operate an aircraft that is eligible for
regi stration under section 501 of the Federal Aviation Act
of 1958 unless the aircraft --

(1) Has been registered by its owner.
Section 91.203(a)(2) reads:

(a) Except as provided in 8 91.715, no person nay operate a
civil aircraft unless it has within it the foll ow ng:

(2) An effective U.S. registration certificate issued to its
owner or, for operation wthin the United States, the second
duplicate copy (pink) of the Aircraft Registration
Application as provided for in 8 47.31(b), or a registration
certificate issued under the laws of a foreign country.
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regi stration application, expired by its own terns after 90 days.
According to this witness, no permanent registration was issued
to the Bednars until My 1, 1991 (imredi ately after the
conpl ai ned-of incident). The FAA, she expl ai ned, expects the
owners to do the necessary followup if they do not tinely
receive their registrations. The FAA does not do so. Thus, the
aircraft docunentation (bill of sale, registration application,
and returned rejection letter) was placed in a "suspense" file,
and apparently not consulted until the events that led to this
order.?

Respondents' primary defense is that the registration had to
be in the aircraft because, during the course of nany inspections
that required paperwork review, no one had told themthat it was
m ssing. The |aw judge accepted this speculation, and relied on
it, as well as the general fallibility of the FAA s record-
keeping, in dismssing the conplaint. W reverse the |aw judge's
deci si on because we find that he relied too greatly on this
unf ounded specul ation, rather than on an analysis of the weight
of the evidence presented. In our view, the preponderance of the

evi dence supports the Adm nistrator's clainms: there is nore than

3The conbination of this status, the apparently nonexistent
address for Donal d Bednar, and the color schene of the aircraft
(itn which the aircraft nunber was hard to read) led M. Rick
Buczek, an FAA inspector working in Florida in a drug
investigation unit, to suspect, seeing the aircraft in Mam,
that it was involved in narcotics trafficking. Wrking in
conjunction with the Custons Service, a warrant was obtained for
a search of the aircraft. The search took place on April 30,
1991. No narcotics were found, but M. Buczek was infornmed that
there was no valid registration certificate on the aircraft (thus
| eading to the instant conplaint).



4
sufficient reliable evidence to find that there was no
registration in the aircraft on April 30 or during the April 29
flight and that no registration had ever been issued by the FAA

First, according to the FAA witness, no permanent
regi stration was ever issued. The reliability of Ms. Hearon's
testinmony is buttressed by the fact that no triennial forns were
sent to M. Bednar, and these forns woul d have been sent had the
FAA had a record of himas a registered owner. Tr. Vol. 1 at 75.

Respondents woul d have us find that they were issued a

regi stration even though there is absolutely no evidence of such
an event, nor have they offered any convincing or reliable
evidence to support a finding that sonmehow they received a
registration that is undocunented in the FAA's records. The fact
that an entry error had Donald Bednar |isted as Donald Rednar in
the FAA's owner records does not justify that conclusion nor, as
di scussed infra, does reliance on an unsworn statenent of their
regul ar mechani c.

There is al so consi derabl e other support for the
Adm nistrator's allegations. The Bednars relied on a broker to
conpl ete the paperwork for the purchase, and did not check to
ensure it had been done properly. Tr. Vol. 2 at 27-28, 45, 51-
52. The Bednars kept all the aircraft papers together in one
place in the aircraft. Yet, when asked on April 30 to produce
the registration, they could not. At the hearing, Robert Bednar
admtted this fact (see Tr. at 47), and this alone substantiates

the 8 91.203(a)(2) charge, violation of which requires only a
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showi ng that the registration certificate was not in the
aircraft. Al that could be produced was the tenporary, pink
registration slip, and a Custons Agent present when the warrant
was executed testified that the Bednars did not understand the
di fference between a permanent registration and the tenporary
one. Tr. Vol. 2 at 10-11. See also Exhibit A-6, M. Buczek's
summary of Custons Agent's report of investigation.

Al t hough nmuch of this is circunstantial evidence, the
rebuttal is unconvincing. That an entry error had Donal d Bednar
listed as Donal d Rednar in the FAA's owner records and the
possibility that, as with any set of records, FAA records could
be in error, are not in our view sufficient reasons to overcone
the Adm nistrator's presentation. Although respondents al so
point to a statenent fromtheir nmechanic (Exhibit R-12)
supporting their view that a permanent registration actually
existed in the aircraft, his unsworn statenent says no such
thing. It states only that he perforned substantially all the
mai nt enance on the aircraft and in the course of review ng the
aircraft's papers, he never noted "any deficiencies, errors or
om ssions relating to the aircraft paperwork for N6917J." M.
Cl ark, noreover, refused to sign a sworn statenent that he had
seen the permanent registration.” Although respondents nmake nuch

of the Adm nistrator's failure to call M. Cdark, they al so had

‘M. Buczek's interview (see Exhibit A-7) notes are nore
favorable to respondents, indicating that M. Cdark was confident
that he had observed a registration certificate, but that he
coul d not swear to having seen one.
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the opportunity to offer himas a witness.”

Respondents had the duty to ensure they did not operate an
aircraft that was not properly registered. The preponderance of
t he evidence supports a conclusion that, albeit entirely
unwittingly, they failed in this duty. The violations of
§ 47.13(b)(1) and 91.203(a)(2) have been established.?®

The Adm nistrator's choice of a 30-day certificate
suspension has no cited grounding in policy or precedent and, we
believe, is too severe a penalty in the circunstances. |[|ndeed,
counsel for the Adm ni strator acknow edged the | ack of FAA or

Board precedent.’ In our view, a $500 penalty agai nst each

®He appeared at the hearing but was not called to testify.

°Al t hough the result we reach does not require that we
inquire into the law judge's credibility assessnents, we nust
note our difficulty with acceptance of the Bednars' testinony
that the registration definitely was on the aircraft. Their
testinmony to this effect (Tr. Vol. 2 at 22 and 55) is
inconsistent wwth other testinony they offered at the hearing
that they assumed the registration was there and they had no
reason to think it was not there (id. at 34 and 44-45), and al so
conflicts with their earlier witings, as well as the already-
menti oned statenments they nade to others on April 30. See, e.g.,
id. at 28 (discussing letter Donald Bednar wote to FAA in 1991
in which he stated "Failure on the part of the broker to include
a $5.00 fee resulted in a series of unfortunate events.") and id.
at 49 (discussing letter Robert Bednar wote to FAA in 1991
stating that, on April 30, 1991, during a routine flight, he
first becanme aware that the registration could not be |ocated on
t he pl ane).

In any case, as a credibility matter the nost that can be
concl uded from an acceptance, on credibility grounds, of
respondents' testinony is that they believed they had a current
registration. The Admi nistrator persuasively showed they were
incorrect in that belief.

Tr. Vol. 2 at 61 ("Some sort of penalty has to be inposed.
Certainly a finding has to be made and sone sort of penalty has
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respondent is an appropriate sanction.?

(..continued)

to be inposed. Be it fifteen days, 30 days. Part of the reason,
we do not see a significant amount of case | aw on registrations
by thenselves is, and |'msure the Judge is aware, they al
settle. Rarely do we actual[ly] get a trial or a hearing
involving registration only. Wth that in mnd, we recomend --
we propose 30 days consistent with the 2150.3(A). The case | aw
is really not clear on it because it really never had a
registration only issue but, the FAA feels that 30 days is
appropriate for both with the finding."). Counsel's nere
reference to 2150.3(A) (the FAA' s sanction guidance table),

wi t hout discussion of its applicability and relevance in this
specific case, does not, in our view, require deference to the
Adm ni strator's sanction choi ce.

8 The Adnministrator has filed a notion to strike certain
| anguage in respondents' reply brief, |anguage ostensibly not in
the record, addressing the ternms of the Admnistrator's "final
‘offer to settle.'" Respondents have replied in opposition,
suggesting that the information was in the record, having been
t he subject of statenents at the hearing by trial counsel for the
Adm ni strator.

The notion is granted. Trial counsel's statenents at the
heari ng were general ones, and noted the prohibition against
referring to terns discussed during settlenent negotiations.
Respondents went farther than repeating trial counsel's
statenents in their discussion in the reply brief of specific
settlenment terns allegedly offered by the Adm nistrator
Consi deration of such information is inapproprate and contrary to
public policy.
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ACCORDI NGLY, I T IS ORDERED THAT:

1. The Adm nistrator's appeal is granted to the extent set
forth in this opinion;

2. The initial decision is nodified as set forth in this
opi ni on; and

3. The $500 civil penalty assessed agai nst each respondent
shall be paid to the FAAwithin 30 days of the date of service of

this order.

HALL, Chairnman, HAMMERSCHM DT and FRANCI S, Menbers of the Board,
concurred in the above opinion and order.



